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YiRMIBESINCI YILIMIZI

KUTLUYORUZ

u y1l Yazict Hukuk Biirosunun kuru-
lusunun yirmi besinci yilin1 kutluyo-
ruz.

1989da Ankarada Hafta Sokakta bir apart-
man dairesinde faaliyete baslayan Yazici Hu-
kuk Biirosu, bugiin ofislerinde toplam on yedi
avukat ve otuza yakin personeli ile kocaman

bir aile olarak faaliyetlerini siirdiiriiyor.

1989 yilindan bugiine; aradan gegen 25 yili
diisindiigimde, ne kadar uzun bir yol kat
ettigimizi goriiyorum. Bu siiregte meslegi-
mizi icra ederken, dogruluk ve diiriistlitkten
6diin vermeden, meslegimizin sayginligina
yakigir bicimde gorev yaptik. Uriin ve hiz-

met kalitemiz ile bizim yardimimiza ihtiyag

duyan is ortaklarimizin; ¢alisma ortamimiz
ve caligma kosullarimiz ile ¢alisanlarimizin;
bilgi birikimimizi paylasmak suretiyle hizmet
verdigimiz sektorlerin; sosyal sorumluluk bi-
lincimiz ve yasalara uyumumuz ile toplumun
ihtiya¢ ve beklentilerini kargilamay1 ve Yazici
Hukuk Biirosunun yiiksek profilli pozisyo-
nunu, degisen diinya sartlar1 karsisinda ge-
listirerek muhafaza etmeyi kalite politikamiz
olarak belirledik. Aramiza yeni katilan c¢alis-
ma arkadaglarimiza da bu felsefeyi ogrettik.
Bunun sonucunda avukatlarin miivekkilleri
olarak tanimladiklar: kisi ve kuruluslar bizim
is ortaklarimiz ve dostlarimiz oldular. Bu ba-
kis agisin1 korumak, Yazict Hukuk Biirosu-

nu daha da gelistirmek suretiyle nice yirmi
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besinci kurulus yildontimlerimizi kutlamay1

umuyoruz.

Yirmi besinci kurulus yildontimimizi ilki
Istanbulda “Altyap1 ve Insaat Sozlesmeleri-
ne Isveren ve Yiiklenici Yaklagimlari” konu-
lu; digeri Ankarada “Tiirkiye, komsu tilkeler
ve Avrupada Petrol ve Dogalgaz dinamikleri”
konulu iki panel ve sonrasinda yapilacak kok-
teyller ile kutlamaya karar verdik. Ingaat ve
altyap1 konusundaki panelimizi, 30 Eyliil 2014
tarihinde Istanbul'da Sabanci Ath Késk'te The
Seed Etkinlik Merkezinde yaptik. Panelimi-
ze dostlarimiz, is ortaklarimiz, yurtdisindan
birlikte calistigimiz meslektaglarimiz katilds,

bu 6nemli giiniimiizde bizlerin yaninda ola-
rak, bizleri onurlandirdilar.

Yazic1 Hukuk Dergisinin bu sayisinda “Altya-
pt ve Insaat Sozlesmelerine Isveren ve Yiikleni-
ci Yaklasimlar:” konulu paneldeki konusma
ve tartigmalar1 sizlerle paylasmak istiyoruz.
Paneldeki konusma ve tartigmalar, panel sii-
resince alinan goriintii ve ses kayitlarinin dé-
kiimiiniin derlenmesi suretiyle hazirlanarak,
dergi yayin formatina uygunlugunun temini
amaci ile tarafimizca redakte edilmistir.

Keyifle okumaniz dilegiyle...




PANEL

ALTYAPI VE INSAAT
SOZLESMELERINE iSVEREN VE

YUKLENICi YAKLASIMLARI
30 EYLUL 2014 / iISTANBUL

Murat Yazici:

Sizlere, Yazict Hukuk Biirosu’nun 25. yili-
n1 kutlamak tizere hazirladigimiz bu etkin-
lige ¢esitli iilkelerden ve Tiirkiye’nin gesitli
sehirlerinden gelip katildiginiz i¢in tek tek
tesekkiir ederim. Bu panele panelist olarak
katilip bilgi ve diisiincelerini bizlerle pay-
lagmay1 kabul eden dostlarim ve kardesleri-
me Ozellikle tesekkiir etmek isterim.

Memur anne babanin ¢ocugu olarak bord-
rolu korunakli islerde devam eden is yasa-
mimi1 birakip kirk yasinda serbest ¢alisma
diizenine gecmek, aileyi de etkileyecek

belirli finansal riskleri almak fikri, beni
hem ¢ok korkutuyor hem de ayni miktarda
tahrik ediyordu. itiraf etmeliyim ki ¢ok da
zor bir baglangic olmadi, o yillarda pek de
kimsenin ilgilenmedigi petrol hukuku ko-
nusundaki bilgi birikimim, énlime baz1 ka-
pilart agti. Doksanli yillarin basinda Demir
Perde’nin yikilmasi1 hem yeni devletler do-
gurdu, hem yatirimcilara bakir alanlar sun-
du, hem de benim gibi hukukc¢ulara Tiirkiye
disinda bagka cografyalarda danismanlik
yapma imkani sagladi. Petrol arama ve {ire-
timi konusundaki hukuki danigsmanlik faali-
yetlerimin dogal sonucu olarak, bu konuda
boru hatlarindan rafinerilere kadar alt yap1

p
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insaat sozlesmelerinde gorev alma imkanim
dogdu.

Birer ikiser Yazici Ailesine katilan avukat-
lar, kendi ihtisas alanlar1 yaninda petrol ve
dogal gaz ve alt yap1 insaat sdzlesmeleri ko-
nusunda uzmanlastilar.

Gecen yirmi bes yil igerisinde, hep beraber
otuz kisilik bir aile olusturduk. Bu aile ile
bizden hizmet isteyenlerin problemini, ken-
di problemimiz gibi goriip ¢oziimiine yar-
dimc1 olmaya calistik, onlar1 miisteri veya
miivekkil olarak degil, is ortagimiz diye
tarif ettik. Onlar da bizi kendilerinden biri
gibi gordiiler ve bugiine gelmemize katki
sagladilar. Kendilerine miitesekkirim. Ama
asil tesekkiir etmek istedigim Yazict Hu-

kuk Biirosu’nu 25. yilinda bu bulundugu-
muz noktaya tasimak i¢in ellerinden gelen
her tiirlii fedakarlig1 yapan, biiyiik emek ve
caba sarf eden, gece giindiiz demeden c¢a-
lisan, zamani geldiginde 6zel hayatlarini
arka plana atan, her biri birbirinden degerli
Yazici1 Hukuk ailesinin fertleridir. Isimize
ve birbirimize gosterdigimiz saygi ve 6zen
bu siirecte Yazict Hukuk Biirosu’nun temel
taglar1 oldu. Bunun i¢in hepinize minnetta-
rim. Sag olun.

Simdi size Bilge Miiftiioglu’nu takdim et-
mek isterim.

Bilge Miiftiioglu:
Degerli Dostlarimiz, hepiniz hos geldiniz.

Oncelikle sunu belirtmek istiyorum. Bizler
Yazic1 Hukuk ailesi fertleri olarak ¢ok sans-
lty1z. Murat Bey bir igveren olmanin ¢ok
Otesinde, candan bir agabey, en zor animiz-
da her zaman yanimizda olan ¢ok giivenilir
bir dost ve bilgisini comertce paylasan bir
ogretici olmasaydi, bizler bir aile gibi ola-
mazdik ve Yazict Hukuk Biirosu’nun ge-
lecegine giivenle bakamazdik. Kendisine
Yazic1 Hukuk ailesi iiyeleri olarak siikran-
larimiz1 sunariz.

Panelimizin konusu “Altyap1 ve Insaat Soz-
lesmelerine Isveren ve Yiiklenici Yaklasim-
lart.”

Yillar igerisinde gorev aldigimiz insaat ve
altyapt projelerinde kimi zaman isveren
firmalar1, kimi zamansa yiiklenici firmalar1
temsil edip, hukuk danigsmanliklarini yap-
tik ve konular1 farkli agilardan gézlemleme
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imkanimiz oldu. Panelimizin konusunu be-
lirlerken hem insaat ve altyap1 sozlesmeleri
ofisimizin ana faaliyet alanlarindan birisi
oldugu i¢in, hem de keyifli bir vizyon gelis-
tirme turu olacagindan, bu farkli bakis agi-
larin1 bir ¢er¢evede ve makro diizeyde bir
araya getirmenin anlamli olacagimi diisiin-
diik. Teknik ve hukuki detaylara bogulma-
dan soru-cevap tarzinda planladigimiz soy-
lesimiz sirasinda simultane terciime imkani
ile birlikte hem Ingilizceyi hem Tiirkgeyi
kullaniyor olacagiz.

Panelistlerimizi kisaca tanitarak sahneye
davet etmek istiyorum.

Mr Alexander Hickey:

Is a barrister from England. We cooperate
with Mr. Hickey on project basis with
regards to arbitration cases. His profound
experience 1in infrastructure projects,
construction projects and expertise in
cross-examination of witnesses provides
valuable contribution to the projects which
we collaborate in.

Sayin Dogan Yagiz:

Gama Holding icra kurulu tiyesi ve hukuk
miisaviri. Dogan Bey Tiirkiye’de 80’lerde
baslayan 6zellestirme siirecinde kamu hiz-
metlerinin 6zellestirilmesine dair ilk yapilan
yap-islet, yap-islet-devret sozlesmelerinde
miizakereci olarak bulunmus, konusunda
genis tecriibe sahibi bir hukukc¢udur. Ayri-
ca Dogan Bey yillardir Tiirkiye’nin 6nemli
bir yatirimei ve yiiklenici firmasinda hukuk
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misaviri olarak gorev yapmakla genis bir
tecriibe ve bilgi birikimine sahiptir.

Sayin Batu Aksoy:

Turcas Holding yonetim kurulu iiyesi ve
CEQO’su olarak, enerji, rafineri, dogalgaz,
elektrik projelerinde isveren kimligiy-
le hareket etmis, tecrilbbe kazanmis, petrol
konusunda Tiirkiye nin etkin sivil toplum
kuruluslarinda baskanlik yapmistir. Sevgili
dostumuz Batu Bey’i gelecekte de 6nemli
projelerde gorecegiz.

Mr. Konstantinos Horinos:

Is the business development and sales
director of Greece based company Metka
which is formed under the umbrella of
Mytilineos Holdings, acting in the fields
of metallurgy, energy and EPC contracts.
Metka undertakes EPC contracts in various
regions, including the Middle East, North
Africa, Central Europe and Turkey for the
establishment of large-scale power plants.
Mr. Horinos’ extensive experience was
established during Metka’s operations both
in Greece and abroad.

Sayin Fikret Yenigiin:

Yenigiin insaat yénetim kurulu iiyesi ve ge-
nel midiriidiir. Dostumuz Fikret Bey bu
cercevede Tiirkiye’de ve Tirkiye disinda
altyapt ve ingaat projelerinde ¢ogunlukla
yuklenici kimligi ile proje miizakeresinde
ve yonetiminde gorev almis, kimi zaman da
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Yenigiin’lin yatirimci olarak i¢inde yer al-
dig1 projelerde konulart igveren kimligiyle
gbzlemleme imkan1 olmustur.

Sayin Murat Ozgiil:

Petrol sektoriinde yurt disinda faaliyet
gosteren, Londra borsasina kayitli Genel
Enerji’nin Irak-Kiirdistan bolgesinde yapti-
g1 yatirimlardan sorumlu baskanlik gérevi-
ni yiritmektedir.

Saym Bahadir Giingenci, Tepe Insaat
CEO’su, uzun siiredir iizerinde calistiklar
bir protokoliin imza tarihinin bugiine denk
gelmesi nedeni ile aramizda olmayacagini
bizlere iletmistir.

Bilge Miiftiioglu:

Alex, may I start questions with regards to
English law and with you. During the panel
we will be discussing about contractual
obligations and their performance. But
without getting into that, I wish to discuss
terms concerning contract negotiation and
the pre-contractual obligations concept.
Under Turkish Law we have the pre-
contractual obligation concept which
means that when two parties come together
for contract negotiation, each party has to
inform his/her counterpart about the facts
relevant to the project, provide all details
and not hide anything. In fact, this is not
only a principle of Turkish law, but rather
a continental one, taking its roots from
Roman law and the principle of good faith.
And as per this principle, while we are

negotiating a contract, if I hide something
from you, you sign the contract and later on
discover that I didn’t disclose an important
fact to you; then, if you suffer any damages
arising out of my failure to disclose, you
will be entitled to claim them. How does
this concept work in English law? English
law contracts contain a representations and
warranties clause which we typically do not
see in Turkish Law contracts — what’s the
difference?

Alexander Hickey:

It’s interesting because that’s completely
different approach from the approach taken
in English law. The parties are not allowed
to mislead each other, but equally, they can
keep quiet about things that they don’t want
to other party to know. What tends to happen
is that the parties who are sophisticated will
negotiate and ask questions. You can’t lie to
somebody, you can’t mislead somebody but
you can only be held responsible for things
that you have said, so if you don’t say it, you
don’t commit yourselfin writing in advance.
Then, if it turns out later to be different or
wrong, the other party can’t really complain
about it. Instead what we have is the idea that
if you make a representation either by what
you say or by what you do that turns out to
be false, to be wrong and the other person
has relied upon it, then that can lead to the
contract being questioned, either by being
voided entirely or if that’s not possible,
by claiming damages, compensation
for the difference in between. The only
exception to that under English law where
we generally avoid getting into notions of
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good faith are contracts such as insurance
where you have to declare everything that
might be material. That doesn’t arise in
construction contracts. Contracting parties,
who negotiate, tend to keep their cards
very close to their chest and it’s your job
as the contracting party on the other side to
ask the right questions to commit them to
saying something so you can find out the
information. If that transpires to be wrong,
then you can potentially have recourse
against them. What you find, often enough,
however, are contractual statements
that get discussed during meetings or in
correspondence beforehand and what

parties tend to do, is they try and argue
that the contract documents, wordings,
meetings and all the rest of it form part of the

contract. However, this is not an argument
that frequently succeeds because typically
in the final contract you will have an
“entire agreement” clause which states that
anything that’s been said by and between the
parties beforehand cannot be relied upon.
That stops the misrepresentation argument.
Therefore while negotiating a contract it is
very important to try and incorporate some
of those representations and warranties
expressly in the contracts, so that you can
sue for a breach of warranty. There are
quite common warranties that you find
in construction contracts where you find
contractors who warrant that they have the
necessary skill set and resources to be able
to carry out and complete projects of the
contracted level of complexity and duration
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— this is a very important type of warranty
that youmake sure you’ve gotin the contract.
There are other common warranties such
as the contractor committing to use named
individuals which shall not be replaced
without the employer’s consent. So if it
transpires that you’ve negotiated a contract
because you know that the project manager
is fantastic and you find that he disappears
because he is going to do a contract in Brazil
instead, then you have some recourse. But
I’m afraid we don’t have the notion of good
faith. It’s not dishonourable, it’s just that a
contract negotiation is about bargain and
trying to get the best deal you can without
revealing your hand to the other side.

Bilge Miiftiioglu:

So in summary you have to be clear and
know the exact details of the work you
will be performing, and you have to dig
out to find all the details necessary. The

principle of good faith does not apply and
the parties are entitled to hide information
for themselves.

Alexander Hickey:

We have the “caveat emptor” principle.
You have to check out what you are buying
before you commit. Most sophisticated
parties with a long negotiating track record
will do their due diligence, the background
research so it’s not as much of a problem as
you might think. Generally parties are very
keen not to say anything that might later on
constitute a representation.

Bilge Miiftiioglu:

The “prudent operator’” approach.

Murat Bey, bu konu ile ilgili paylasacaginiz
bir tecriibeniz var mi, Tiirkiye’deki uygula-
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mas1 hakkinda ne diisiiniiyorsunuz veya bu
konuda tilke disinda yabanci iglemlerde bir
problem yasadiniz mi1?

Murat Ozgiil:

Oncelikle  sdzlerime  Yazici  Hukuk
Biirosu’nun 25. yilim tebrik ederek bagla-
mak istiyorum. Uzun siiredir sizinle ¢alisan
bir is ortaginiz olarak basarilarinizin artarak
devam etmesini diliyorum. Senin de bah-
settigin gibi iki farkli uygulama s6z konusu
ama soOzlesmelerin esasina baktigimizda,
burada miizakerelerin baslangicinda ileride
dogabilecek sorunlarin temelini tegkil ede-
bilecek ¢ok dnemli bir basliktan s6z ediyo-
ruz bence. Tiirk hukukunda yaziya dokiil-
mese bile ileride beyanlarin gercegi yansitir
sekilde verilmedigini iddia edebiliyorsun.
Ingiliz hukukunda ise Alex’in bahsettigi
lizere beyan ve taahhiitler a¢ik agik yazil-
maz ise durum giiclesebiliyor. Gegmis-
te Amerika’da benim bdyle bir tecriibbem
oldu, bir tahkim basvurusu hazirlarken hem
sOzlesmenin i¢indeki beyan ve taahhiitleri,
hem de miizakere sirasindaki goriismeleri,
toplantilari, gonderilip alinan e-posta ige-
riklerini kullanmistik. Neticesinde tahkime
gitmedik ama biitiin islemi yeniden yapilan-
dirma sans1 yakaladik. Dolayistyla yaniltic
beyanda (“misrepresentation”) bulunmak
basiretli bir i3 adaminin basindan beri yap-
mamas1 gereken bir sey. Ingiliz hukukunda-
ki gibi yazilmasi gerekse de, Tiirk hukukun-
daki gibi yazilmasi gerekmese de diizgiin
bir miizakerenin temeli olmas1 gerektigine
inaniyorum. Benim de ¢ok 6nem verdigim
bir baslik, miizakere ettigimiz taraflarin, or-
tak olsun alt yiiklenici olsun, yaniltic1 be-
yanlarda bulunduklarmi fark ettigim anda
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samimi bir sekilde yaklasip isi yeniden ya-
pilandirmaya ¢alistyorum ve Tiirkiye’de ol-
sun, yurtdisinda olsun buna hi¢ miisamaha
gostermiyorum. Alex’in de bahsettigi gibi
Ingiltere’de bir sozlesme miizakere edi-
yorsan durum tespiti (“due diligence”) ¢ok
onemli, dolayisiyla sen bir¢ok seyi arasti-
r1p yazdirmak zorundasin. Bunlarla birlikte
benim inancim beyanlarin dogru verilmesi,
sozlesmenin dogru temellere oturtulmasi,
pazarligin bu dogrultuda yapilmasi. Dogru
temellere oturtulmayan sézlesmeler, her ne
olursa olsun, yolda birkag¢ kere yeniden mii-
zakere ediliyor. Eger siz bir s6zlesme orta-
ya koyuyorsaniz, benim tercihim her seyi,
eksileri, artilart ile birlikte ortaya koymak
ve dogru pazarlik etmek ve akilci bir s6z-
lesmeyi birlikte yiirtitebilmek. Bastan bir
seyleri gizlemeye ¢alisirsaniz, miimkiin de-
gil, sozlesme yiiriimiiyor.

Bilge Miiftiioglu:

Yani aslinda yaniltici beyanda bulunan veya
bilgiyi saklayan taraf kars1 tarafi kandirma-
ya c¢alisirken kendisi zarar goriiyor.

Murat Ozgiil:

Oyle oluyor. Sonugta dogru bir pazarlig
bastan yapmak ¢ok daha akilc1 iki taraf i¢in
de. Karsilikli boyle kazanilabiliyor. Sonra-
dan bunu masaya tagimak, bir talep dosya-
st ile ugragmak iliskileri geriyor, karsilikli
pazarlig1 giiglestiriyor ve bir satictysaniz,
bastan alabileceginiz seyleri alamamanizi
sagliyor. Dolayistyla dogru beyanda bulun-
mak, sozlesmeyi bastan dogru yapilandir-
mak ¢ok 6nemli.
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Bilge Miiftiioglu:

Dogan Bey, bazen sozlesmelerde “sozles-
me Oncesi donemde yapilan konugmalar ve
yazigsmalar gecersiz hale gelmistir ve artik
bu sozlesme ne diyorsa odur” igeriginde
hiikiimler goriiyoruz. Bu hiikmiin yazil-
mast sizce, bir hukukcu olarak, taraflarin
sozlesme Oncesi yukiimliliiklerini ortadan
kaldirtyor mu? Ben daha onceden bilerek
bir seyi yanlis sOylediysem “sozlesmede bu
madde var, daha 6nceden soylediklerim ge-
cersiz artik” diyebilir miyiz?

Dogan Yagiz:

Bu biraz da sdézlesmeyi kiminle miizakere
ettiginize bagl. Bir Yargitay ger¢egi var her
seye ragmen. Bir devlet kurumuyla miiza-
kere edip, belirli bir tip sézlesmeyi imza-
liyorsaniz, Yargitay’in o s6zlesmeye bakisi
ile ayn1 s6zlesmeyi 6zel bir sahisla imzala-
diginiz zamanki bakisi arasinda daglar ka-
dar fark var. Ozel bir sirketle imzaladiginiz
sozlesmede gercek hukuk uygulanirken,
devletle imzaladiginiz soézlesmelerde bir
sekilde Onyargili bir tavir alimiyor. Dola-
yistyla diyelim ki devlet ile yaptiginiz bir
sOzlesmede az evvel bahsettigimiz hiikkmii
yazdiniz ve daha 6nceden yapilan goriisme
ve yazigsmalar1 gegersiz addettiniz. Yargitay
bunu rahatlikla, sézlesme imzalandiktan
sonra, bir dayanagi olmamasina ragmen
yok sayabilir, ancak ayni konuyu bir 6zel
sirketle miizakere ettiginiz zaman gecerli
addedebilir.

I would also like to ask a question to Alex in
this context. Apparently there is a parallel
establishment in Yazict Law Offices who

leaked me the questions, so I had the
opportunity to go through the English
legal literature to find out the application
in England. Regarding pre-contractual
liability, the conduct occurs in the pre-
negotiation phase and the damages for the
innocent party are also incurred during that
stage. So there is no contract yet — this is a
pre-contractual liability issue. I also found
out that the English High Court recognizes
the concept of “culpa in contrahendo” but
contrary to the application here in Turkey,
they said that it could not be used as a
sword, but rather as a shield. Could you
explain that?

Alexander Hickey:

The sword and the shield thing - it’s allowed
to be a defence but you can’t use it as the
basis for a claim. That is the meaning of the
metaphor. If you are just negotiating and
you mislead the other party and before as
a contract there is a loss suffered, you can’t
obviously say that’s induced to contract
and therefore claim damages for the breach
of the contract. So you won’t have any
remedy for that aspect of it but there is also
in the common law the law of tort or delict
in the civil system. If you are making a
statement, any statement, doesn’t have to be
ultimately contractual at the end of the day,
if you make that, where you were due to
take care about what you’re saying, which
is difficult to establish, then you could be
held responsible for the consequences of
your negligent misstatement, if it leads to
somebody suffering a loss. So that may
be the scope for recognising that sort
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of liability in damages. It will be very
difficult to quantify it in most cases. If at
the end of the contract negotiation there is
no contract, you are going to find a fairly
sceptical tribunal judge saying whether or
not there was a loss, there was no duty on
you to share information or say things in a
particular way. I hope that helps.

Dogan Yagiz:

That’s fine actually, thank you.

Bilge Miiftiioglu:

Alex, in Turkish business environment we
generally have the “gentleman’s agreement”
conceptand as an Eastern country, especially

when compared to England we are more
accustomed to verbal commitments or
agreements as our roots rely on verbal
commitments. The signs of this culture
can still be seen in construction contracts.
Have you ever experienced a construction
company entering into a construction
contract by relying on the essential verbal
commitments of an employer company?

Alexander Hickey:

Our roots have also been in favour of
honouring a man’s word — a man’s word
is his bond, so English law does recognise
verbal agreements. They are just as binding
as written ones. There’s one fundamental
difference between the two things. The
written agreement tells its own story, it
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can be proved, and you can see it. The
problem with verbal agreements, unless
they’ve been recorded loosely by e-mails or
similar structures, are that they tend to be
very much more difficult to prove, because
you have two gentlemen, who although
were gentlemen when they shook hands,
will not be “gentle men” when they fall out
later on — one of them will say “I didn’t say
that”, the other will say “Yes, you did”, or
“I didn’t mean that” or something similar.
The difficulty for any judge or any advising
lawyer is that it’s your word against theirs.
It’s a question of proof, having the evidence
to back it up. The wise man, whether he
is a gentleman or not, makes sure there is
something in written form. If you’ve made
a deal with somebody and you want its
terms recorded, then by all means, set an
e-mail trail or a correspondence trail; at the
very least write it in your booklet and keep
it; and preferably send it to the other side as
arecord - that’s the key thing. At the end of

the day if you can’t even get that, at least
perhaps something contemporaneous that
you can show to the tribunal later on. Then
you have a better chance on your side of
being understood and agreed to rather than
the other guy. It’s not wise to have verbal
agreements.

Bilge Miiftiioglu:

It’s not wise and it’s not common I think.

Alexander Hickey:

It’s not that common. In the construction
industry you’d be pretty foolish to do
that. That said there are a lot of fools out
there. One of the problems that we find is
the parties are very eager to get on the job.
They are at the beginning of a wonderful
relationship where they trust each other
and they are willing to do things and to let
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formalities slide a bit. So what they do is
they get on to the job and start performing
the job while they still negotiating the terms
and it becomes very difficult later on to rein
people back in to signing the contracts.
That’s when you get problems. What you
should do to start with, is trying to get some
parameters at least agreed in writing before
you start.

Bilge Miiftiioglu:

As you just said, in order to take the job
sometimes, contractor companies do rely
on verbal commitments in Turkish law
contracts. We see these examples and some
time ago we were acting as legal counsel to
a construction company and that company
had prepared the price offer by relying on the
estimate BOQs prepared by the employer
company, the price was “lump sum price”
and the employer company was promising
to indemnify any deviation or any increase
that may occur. Later on it seemed that
they forgot their promise and construction
company suffered damages. This is not
a unique example as far as what we’ve
experienced and what we’ve heard. Do you
have any similar examples - but I think in
England it is not a common practice, saying
“OK, I'll indemnify you, don’t worry, just
enter into this contract, this is urgent.”

Alexander Hickey:

Most contractors tend to say “Look I'm
very happy to go and start work on site
immediately.” Both sides want the same

thing in a sense. They want to agree on the
money, what the money is going to be and
when the work is going to start and what
the scope is. The rest of it, they say “we
can sort that out later” and so they make the
mistake of starting. But what you should
do, at the very least, is to say “Look, I want
a letter from you, some heads of terms or a
letter of intent.” I don’t like the term “letter
of intent” which in itself can be a contract
to fall back on if all else fails. Reaching to
an agreement on certain things about price
changes and additions - those need to be
negotiated and dealt with in writing.

Bilge Miiftiioglu:

So, some solutions can be crafted, the
construction works can be started but at the
same time negotiations can be performed.

Alexander Hickey:

Everyone thinks the contract, the document
itself is the boring bite, and they leave it to
lawyers to draft it so the commercial men
will get on with the job but it’s not very
wise to do that. There are ready made forms
that you can adapt which are there for your
protection; they’ve been born of many years
of experience of things going on. They are
not perfect, by any means, you still have to
be aware of them but at the very least you
should be trying to do that. What I would
try to do is to get a letter from the other side
which will specify the basis of the work and
the particular form that you are using. At
least that’s a framework to get you started.
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Bilge Miiftiioglu:

Yes, but sometimes the contractor compa-
nies cannot achieve to have such a letter.

Fikret Bey, sizin bu konuda bir tecriibeniz
oldu mu? Isverenin sozlii taahhiitlerine gii-
venerek sozlesme akdetmek durumunda
kaldimiz m1 veya g¢evrenizde bu konuda
gozlemleriniz oluyor mu?

Fikret Yenigiin:

Aslinda artik hemen hemen her sey soz-
lesmeye dayali yapiliyor. Eskisi kadar ¢ok
sOzlii is yapmak kalmadi bence ama mesela
bizim bir¢ok sdzlesmemizde eger igverenle
ilk isimiz degilse, giivendigimiz bir igve-
rense, sozlesmeyi beklemeden ise basladi-
gimiz cok oldu ama o da ucu acgik sekilde
degil. Belli bir miktar harcamay1 6nceden
planlayip, belli bir siire ge¢cmesini planla-
yip, o siireye kadar sézlesmenin pesinden
gelmesi sartiyla ise basladigimiz ¢ok oldu.
Bu hem igverene giivenmektir hem de bir
1yl niyet gostergesidir. Bunu yaptigimiz
¢ok oldu ama sonugta bence her seyin yazi-
11 olmas1 gerekiyor. Sozlesmede yazan sey-
ler s6zli yapildigr zaman “ya merak etme,
bu hiikmii kullanmaya gerek kalirsa bunu
uygulamayacagiz” gibi konugmalar yasa-
niyor ama o zaman da “uygulamayacagin
seyi niye yaziyorsun” diye direnmek lazim.
Biz bundan 5-6 y1l 6nce Kandahar hava iis-
siinde Birlesik Arap Emirlikleri’nin ordusu
icin bir ig yapryorduk. Dubai’li bir albay
ile pazarlik ve sozlesme goriismeleri yapi-
yoruz. Ceza maddesine geldik “Bir giinliik
gecikme cezasi biitiin so6zlesme bedelinin
ylizde yirmisi olarak belirlenmistir” diye

bir hiikiim vardi. “Yani 5 gilin ge¢ kalirsak
biitiin paray1 geri alacaksiniz” dedik, “sen
merak etme, onlar1 biz nasil olsa uygulama-
yacagiz” dediler, “uygulamiyorsan o zaman
yazmayalim” diye miicadele edip hiikmii
cikarttik. Karsidaki insan iyi olabilir, kotii
olabilir, dirist olabilir ama en Onemli-
si kisiler degisebilir. Zaten is problemsiz
ylirliyorsa kimse doniip soézlesmeyi agma
ihtiyac1 hissetmiyor. Problem ¢iktiginda
sOzlesme aciliyor ve kisi degismisse veya
ayni kigiyse ama sozilinii unutmussa, sartlar
degismisse o zaman miiteahhittin basi ¢cok
yanabiliyor. Bu yiizden bence her seyin ya-
z1l1 olmasi lazim.

Bilge Miiftiioglu:

Kostas Bey, what is the general practice
in Greece? Are Greek contractors more
accustomed to oral agreements like in
Turkey or more closer to written culture?
What is your view about these verbal
commitments in Turkey?

Konstantinos Horinos:

I agree with Fikret. We are very common
in this mentality. We rely on verbal
agreements. Especially with a client we
know, we start based on a verbal agreement
but at the same time contract negotiations
continue. However even if there is a trust
in between, we always have a framework
in front of us, we have a frame agreement
so even if it’s not signed you know the
basic concepts of the project. Our projects
are very complicated but most of them are
on a lump sum basis, a turnkey basis, so
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you face a big risk. I agree that we should
have everything written down, even the last
detail, because a day may come where you
have to take the document out of the drawer
and then use it, unfortunately, in many
occasions. This can cause difficulty not only
to the contractor but also to the employer.
We are both in the same situation. There
is a matter of trust, matter of relationship
concerned with how to use the contract. We
have the same mentality unless the lawyers
come into the game. For example, we had a
subcontractor who came to us and said that
“the guy who was sitting on this same chair
promised me this and this guy is no longer
with the company, but he promised me this
and you have to fulfil his promise.” In this
situation, we have to judge whether or not
this is correct, how to justify this promise
to my management and say “somebody

2

promised them something.” Because of
the complexity of the projects we see these
things happen very often. I agree that we
have everything written in full details and
hopefully never need to take it out of the
drawer.

Bilge Miiftiioglu:

Batu Bey sanirim sizin de benzer goriisle-
riniz var.

Batu Aksoy:

Bu konuda demin de sdylendigi gibi ¢ok
atasozii var. Ingilizcede az dnce soylendi
bir tanesi, “a man’s word is a man’s bond.”
Digeri Tiirk¢e’de “s6z ugar, yazi kalir.”
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Prensip olarak bu konuda ug¢ 6rnekler gore-
biliriz diinyada, Tiirkiye’de ve ¢evresinde.
Cografyaya ¢ok bagli, risk alabilme konu-
suna ¢ok bagli bir sey. Bizim kurum olarak
prensibimiz her seyin yazili olmasi iizerine,
ama her sey de iyi niyet ve sozle basliyor.
Zaten uzun vadede, ya da her haliikarda,
giivenemeyeceginiz taraflarla is yapmama-
niz lazim. Bir takim kazanglar i¢in yapiyor-
saniz da zaten o sonunda bir sekilde doniip
dolasip size negatif olarak yansiyabiliyor.
Bununla beraber tabi, az 6nce de soyledigim
gibi, cografya cok onemli. I¢inde bulundu-
gumuz cografyada Anglosakson kiiltiirii ile
Dogu kiiltiirii arasindaki farklar1 yasiyo-
ruz. Bazi yerlerde s6zlesme yapmanin ayip
bile oldugu tlkeler var. Tirkiye bunlardan
biri degil tabii ki. Demin “s6z ucar yazi
kalir” dedim, ilave olarak biz artik sadece
yaz1 degil, yillar 6ncesine doniik arsivlen-

mis e-mail’lar1 bile sakliyoruz. Dolayisiyla
baz1 yazismalari bile s6zlesmenin arkasina
biitiinsel bir ek yapabiliyoruz. Bir takim
talepler veya kars1 talepler olusmasi duru-
munda e-mail yazigmalarinin incelenme-
siyle bunlarin geri ¢ekilmeleri, 6denmeleri
veya uzlasilmasi bile s6z konusu olabiliyor.
Dolayistyla gercekten kurumsal sirketlerde
her seyin yazili olmasi 6nem arz ediyor. Biz
halka agik bir sirket olarak konustugumuz-
dan bunun aksi diistiniilemez. Ama kisisel
bir risk aldigimizda, 6rnegin kisisel olarak
Azerbaycan’da, Irak’ta, Kazakistan’da is
yaptigimizda veya daha halka kapali bir ya-
pida bir takim riskler almayi tercih edebili-
riz. Bu bir ig insan1 olarak bir taraftaki ris-
kin diger taraftaki getiriyle karsilastirilma-
sia bagli. Risk yonetimi ile alakali. Biraz
da kisisel ve kurumsal tercihlere kaliyor.
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Bilge Miiftiioglu:

Murat Bey, sizce gerek isveren gerekse yiik-
lenici sozlesmeye girmeden Once gerekli
hazirliklari, gerekli arastirmay1 yapryor mu?
Ozetle ev 6devini yaparak mu giriyor ise
yoksa az Once de dedigim gibi “is acil, bir
an once ise baglayalim, daha sonra bir sikin-
t1 dogarsa ben onu bir sekilde talep ederim”
mi diyor, isveren de “hele bir is baslansin”
yaklagiminda m1 oluyor? Nedir fikriniz?

Murat Ozgiil:

Bu iilkeden iilkeye, sirketten sirkete degisen
bir kavram. Tiirkiye’de Ozellikle devletin
actig1 ihalelerde hazirlik donemi ¢ok hizl
ve az bilgiyle geciriliyor. Oniiniizde daha
bitmis, fazla miizakere edilemeyecek bir
sozlesmeyle karsilasiyorsunuz. Dolayisiyla
bu kisimda goriinen ve goriinmeyen sorun-
lan, sirketler, “ileride hallederim” diyerek
kontratt imzalama yoluna gidiyorlar. Her
sirket i¢in konusmuyorum ama Tiirkiye’de
onemli bir sirket grubu bu riski aliyor.
Uluslararas1 diinyada bu boyle degil, ihale
stireleri, ihaleye yonelik aciklama istekleri,
sorular ve cevaplar, hazirliklar, gegici temi-
natlarin dogru verilmesi, miizakere siireci-
nin saghkl gecirilmesi s6z konusu. Soz-
lesmede onemli maddelerde anlagilamamis
ise kazandig1 kontrati zaman zaman imza-
lamayarak ve bir sonraki teklif veren kisiye
devrederek c¢ikanlar1 ¢cok gordiim. Dolayi-
styla bulunulan ortama, bulunan iilkeye ve
isin nasil ihale edildigine de, sirketlere de
cok bagli olan bir kavram. Ama halka ag¢ik
sirket olarak bakarsak, benim sirketim de
Oyle, hazirlanmadan, sézlesmenin 6zellikle
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cezai maddelerini istediginiz boyuta getir-
meden, hatta dolayl riskleri dogru deger-
lendirmeden, alacaginiz riskle yapacaginiz
151 karsilastirmadan ihaleye girmeniz miim-
kiin degil. Boyle bir sey s6z konusu degil
ama Tirkiye’de de ¢ok gordiim. Havacilik
alaninda, savunma alaninda daha onceden
iist diizey yoOnetici olarak, gecmiste devlet
tarafindan Oniiniize getirilen sdzlesmenin
miizakere edilemez sekilde getirildigini ve
koca koca sirketlerin bunlar1 imzalayarak
yolda isi diizeltmek {izere o riski aldiklarini
da ¢ok gordiim.

Bilge Miiftiioglu:

Dogan Bey, bir hukukgu olarak sizin dnce-
den bir arastirmanin, bir hazirligin yapilip

yapilmamasi ile ilgili diisiinceleriniz neler-
dir?

Dogan Yagiz:

Ben de beyefendiye yiirekten katilityorum,
Oyle olmasi gerekiyor, basiret onu gerektiri-
yor. Ama her zaman basiret ile hareket edi-
lemiyor maalesef. Ciizdana doniik kaygilar
daha 6n planda oluyor. Dolayisiyla, eger
yeterli vakit varsa mutlaka o sézlesmenin
incelenmesi, riskli alanlarin belirlenmesi,
bunun i¢in sadece hukukcularin degil, s6z-
lesme yoneticilerinin de devrede olmasi ge-
rekiyor. Bunlar olmadan bir ise girilmesi
halinde muazzam riskler aliniyor. Bizim
sirketimizde bu tarz sdzlesme oncesi meka-
nizmalar gayet gii¢lii bir sekilde mevcuttur
ve c¢ok da risk istahli bir sirket olmadigi-
mizdan bu tip maceralara girmiyoruz.
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Bilge Miiftiioglu:

Az once Murat Bey’in soyledigi, kamu
igverenleri ile devletin verdigi sozlesme-
yi imzalamak zorunda kalmak, biiylik bir
projeyle ilgili gii¢lii bir yatirnmciyla da s6z-
lesme imzalarken s6z konusu olabiliyor.
Yiiklenici firma bazen ¢ok fazla miizake-
re edemedigine dair serzeniste bulunuyor.
Fikret Bey, bazen isi almak i¢in miizakere
edemediginiz ya da sartlarin biraz daha bir
taraftan yana agir bastig1 soézlesmeler im-
zalanmak zorunda kalinabiliyor. Nedir bu
konudaki diistinceniz?

Fikret Yenigiin:

Miizakere ediyoruz, onda bir sikinti yok
ama sonunda edindigimiz kazanimlar1 ko-
nugmak lazim. Biz su anda Tiirkiye art1 {i¢
iilkede is yapiyoruz. Onceki yillarda da
bircok tilkede is yaptik. Bir kere normal
olan her zaman igverenin daha giiclii taraf
olmasidir. Ama bence karsidaki isveren kim
olursa olsun, her sozlesme miizakere edi-
lebilir. Masaya bu sekilde oturmak 1azim.
Cok biiyiik sozlesmelerde dahi yazim ha-
tasindan veya baska sozlesmeden kopyala
yapistirdan dolayi1 ¢ok biiyiik hatalar ortaya
ciktigin1 gordiim. Dolayisiyla hicbir sey
elde edilemeyebilir, ¢cok sey elde edilebilir
ama prensipte her sozlesme miizakere edi-
lebilir. Bir sézlesmede “nasil olsa ben hig-
bir sey elde edemeyecegim” caresizligiyle
masaya oturulmamasi lazim, insaat firmala-
11 i¢in konusuyorum.

Bilge Miiftiioglu:
Baz1 projelerde goriiyoruz, igveren firma-
nin ¢ok yiiksek nakdi teminat tutmasi, nakit

akisin1 olumsuz etkilemesi veya ¢ok fazla
teminat almasi yiiklenici ilizerinde negatif
mali ylik yaratiyor. Bunlar aslinda projeyi
de olumsuz etkileyebiliyor mu, bir sekilde
isverene de olumsuz yansir m1 yoksa sadece
yiikleniciyi mi etkiler?

Fikret Yenigiin:

Yiiklenici zarar goriirse mutlaka proje za-
rar gorecektir ve sonugta isveren yatirimci
da zarar gorecektir. Mesela 6zellikle Tiirki-
ye Ozelinde bakarsak, proje sayisi belli ve
200.000 ila 300.000 arasinda miiteahhit fir-
ma oldugu soyleniyor. 50-100 tanedir belli
bash ytikleniciler ama sonugta 200.000’in
iizerinde miiteahhit firma var. Sizin kabul
etmediginiz sartlar1 bagskasinin kabul ede-
cegini siz de mutlaka biliyorsunuz, igveren
de biliyor ve bu igverenin elinde bir koz.
Ama yine de bir sozlesmeye otururken her
firmanin kendi dinamiklerine gore kirmizi
cizgilerini belirlemesi lazim. Onlar olmu-
yorsa masadan kalkmay1 bilmek, o isi alma
arzusuyla gidilmeyecek yerlere gitmemek
lazzim. Ciink{i bazen hakikaten alinmamis
is, en iyi i3 olmus olabiliyor. Bunu da unut-
mamak lazim.

Bilge Miiftiioglu:

Alex, under Turkish law when we review
the legislation and Court of Appeals’
decisions as to what can a contractor do
if the employer fails to abide its payment
obligations; we find that it is not very
easy to suspend the project or terminate
the contract due to the employer failing to
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make one payment or two payments. There
is a “sustainability” criterion. How is the
practice in England, is it similar or is there
a different application?

Alexander Hickey:

The first thing to know, when it comes to
bargaining power, is the courts generally
believe the parties to be big enough and ugly
enough to look after to their own interests,
so they will not interfere. Historically, there
has been a real problem in contracting and
subcontracting, particularly where parties
would hold on to the payment, the monies
due to the next person in the supply chain.
There was no right to suspend for that.
About ten or so years ago, the Parliament
brought in a new law which protected
or tried to redress that balance to some

extent by making payments in construction
contracts regulated. So there is a system of
notices that have to be given and that have
to be given at particular times and if you are
late, you will suffer the consequences. And
what that does is, it means that when parties
who are contractors apply for money, unless
the employers give a notice saying “I’m not
going to pay you that money”, or “I’m going
to pay you less for particular reasons” then
he has to pay the contractor that amount of
money. So it redresses that payment supply
problem, and if that payment doesn’t then
get made, and those notices not been given,
then the contractor has a right which he
didn’t have previously, to leave site, walk
off and suspend. But there is a real practical
problem of overall having a package of rights
in a contract. What contractors have got to
overcome is whether they are going to be
big enough to use them or confident enough
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to use them. In practical terms because you
are in the beginning of a relationship, you
don’t want to aggravate the employer. You
don’t want to use the rights that you’ve
been given. Sometimes, you are not even
aware of the rights that you’ve got because
as you were saying in the last question, do
people do their homework? A lot of them
don’t because they are concerned with the
commercial aspects of'it, the price, the scope
of work, when to begin and when to finish.
They are less concerned about the detailed
mechanics of how the contract is going to
work. So I would implore contractors, of
both views, to do their homework. You may
not have any bargaining power, you may
not be able to enter into negotiations, you
may not be able to negotiate a change in the
terms but at very least you can understand
what you’ve been offered, what you are

letting yourself in for. Because there are
risks you are taking when you are taking
up one of these contracts, and there are
rewards unless you understand and read it
and get to know it so the guy down on the
floor level, the project manager that you
got on site understands how the contract is
meant to work. You are going to wake up
in the middle of the project and find that
you’ve lost rights or you could have done
something to sort out the situation. I think
you should manage that risk at the very
early stage. You may not be good enough
to negotiate your way out of it, but at least
you understand the risk and you can price
that risk if you’ve called for the terms and
you’ve understood them before you sign up
to them. I know it sounds basic, but in the
rush to do the job and get things done, it
often gets overlooked.
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Bilge Miiftiioglu:

Dogan Bey, Alex’in agiklamalarindan anli-
yorum ki Yargitay’in Ingiltere’de biraz s6z-
lesmeyi dengelemek yoniinde bir yaklagimi
oluyor, itiraz edilmedigi takdirde igverenin
hakedisleri 6deme yiikiimliliigii var ve
yiiklenici isleri askiya alma hakkini haiz.
Oysa bizde bir 6deme, iki 6deme yapilmadi
diye yiiklenici igleri askiya alamaz, bir da-
yanilmazlik, katlanilmazlik kriterinin ger-
ceklesmesi gerekiyor ki bu pratikte ¢cok da
gergeklesebilecek bir sey degil. Bizde kat-
lanilmazlik kriterine dayanarak, daha cok,
O0demeler aksasa da, “yiiklenici girdigi isi
kendi imkanlariyla tamamlayabilmeli” yak-
lagim1 var. Bu konudaki diislinceniz nedir,
bunu makul veya adil bir yaklagim olarak
buluyor musunuz?

Dogan Yagiz:

Ben Yargitay’in o yaklagimini pek dyle yo-
rumlamiyorum agikg¢asi. Farz edelim 100
milyon dolarlik bir isimiz var, igveren bi-
rinci giinden itibaren 6demiyor. Yargitay’in
cebinden 100 milyonu harca ve isi bitir
demedigini tahmin ediyorum ve biliyorum
da. Demin sdylediginiz dogru bence, eger
bir kiilfet olusturmayacaksa veya bir kiilfet
olusturacagi noktaya kadar isi gotiirmek ge-
rek. Yani mesela 100 milyon dolarlik bir iste
2 milyon dolar 6demedi sana, bunu bahane
edip de isi askiya alma ya da fesih yoluna
gitme, senin i¢in dayanilmaz bir hale gele-
ne kadar, en azindan, bekle deniyor. Mesela
karmmi gotiirdii, artik bagka kaynaklardan
karsilamaya basladim, o nokta bir kirilma
noktasi olabilir, o noktaya kadar bekledik-
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ten sonra hakli olabilirsin, bunu bir firsat
bilip de suiistimal etme demek istiyor diye
tahmin ediyorum Yargitay. Eger boyleyse
gercekten dogru bir yaklasim, her iki taraf
icin de dengeli bir yaklagim. Biitlin bunlara
karsilik sozlesmede de bu tiir ihtimallerin
karsiliginin olmasi gerekiyor. Yani eger
paranin zamaninda ya da hi¢ 6denmemesi
bir askiya alma nedeni olacaksa bunun agik
acik yazilmasinda biiyiik yarar var.

Bilge Miiftiioglu:

Batu Bey, konustuke¢a, igveren firmalar bi-
raz daha tek tarafl1 sézlesmeler yapabiliyor-
lar, agir yaptirimlar olabiliyor dedik, buna
katiliyor musunuz ve eger boyleyse yiikle-
nici firmalar nasil karliliklarini siirdiirebili-
yorlar, ne diisiiniirstiniiz?

Batu Aksoy:

Onu yiiklenici tarafina sormak lazim ancak
deminki sorunuzla da baglamak istiyorum:
sirketler 6devlerini iyi yapryor mu? Odev
mutlaka iyi yapilmak zorunda fakat yine
de bizim tecriibelerimizden higbir zaman
o ddevi milkemmel yapmak diye bir seyin
olmadigin1 goriiyoruz. Her zaman gelisime
acik bir husus ve her zaman disiiriilebile-
cek riskler oldugunu goriiyoruz. Her bir
proje, her bir yatirim, her bir sdzlesme bir
Ogrenim ve bir tecriibe oluyor. Dolayistyla
ger¢cekten milkemmel s6zlesme diye bir sey
oldugunu diistinmiiyorum. Her isin kendi
kimyasi, fizigi var. Bizler bunlar1 dersimi-
ze 1yl calisarak minimize etmeye caligi-
yoruz. Tek tarafliliktan bahsettiniz, hi¢bir
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anlasmanin tek tarafli olmamasi gerektigini
diisiiniiyorum. Ne devlet sdzlesmeleri gibi
igverenin yiiklenicinin 6niine koydugu s6z-
lesmenin miizakere edilememesi benim igin
kabul edilebilir, ne de bazi yiiklenicilerin
“bir baslayalim da nasil olsa sorunu yolda
¢ozeriz, bir takim talep yonetimleri ile kar
maksimizasyonu yapariz” yaklasimi kabul
edilebilir. Bunlar karsilikli sorunlar ¢ikar-
tabiliyor, meseleyi ne kadar basinda ma-
sada ¢Ozebiliyorsaniz, isin devami o kadar
kolay gidebiliyor. Eger bir yiiklenici belli
bir teminat vererek is yapmaya basindan
okey demisse zaten o onun yaptig1 bir an-
lagmadir. Eger bir igsveren de 6demelerini
zamaninda yapacagini soylemigse bir takim
sartlara bagl olarak onu da yapmak onun
gorevidir. Her sey iyi niyette bitiyor demek
istemiyorum ama iyi niyetin de ¢ok fazla et-
kisi var. Her zaman her noktada, problemle-
rin yasandikca ¢ozlilmeye calisilmasindan-
sa, siirecin igveren ve yiiklenici yoneticileri
ve yetkililerinin siirekli iyi bir diyalog ku-
rulmasi ile devamli takip edilerek, sorunlari
daha karsilasilmadan ¢6zmeye calisarak,
bazen siirtlismelere yol acgabileceginden
danismanlar1 da iyi kullanarak yiiriitiilmesi
gerekiyor, bazen sadece iletisim problemin-
den sorunlarin ¢ok biiyiidiigiinii gorebili-
yoruz. Dolayisiyla iletisim, projenin yakin
takip, denetim, kontrol, proje yonetim me-
kanizmalarinin iyi kurulmasi bir¢cok prob-
lemin biiylimesini engelleyebilir diye diisii-
niyorum.

Bilge Miiftiioglu: Batu Bey, ger¢i az dnce
degindiniz karsilikli iletisimin ¢ok Onemli
olduguna ama sizce Tiirkiye’de sézlesme
yonetim siireci nasil gidiyor? Az 6nce Fik-
ret Bey bahsetmisti, sozlesme imzalanip ke-
nara koyuluyor gibi bir yaklasim var, dyle

mi yoksa sézlesme maddelerinin farkinda
olarak m1 yasaniyor, sézlesmeye gore mi
stire¢ yiiritiiliiyor?

Batu Aksoy:

Soézlesme yonetimi bizlerin yatirimer kimli-
giyle ¢ok hassas oldugu bir unsurdur. Ama
sOzlesmeye miimkiin oldugunca bir prob-
lem oldukca dénmek gerekir. Orada iyi ni-
yetle isi gotlirmek ¢ok 6nem arz ediyor.

Bilge Miiftiioglu:

Sozlesmeye sorun oldugu zaman donmek
gerekiyor derken?

Batu Aksoy:

Sozlesmeye zaten devamli uyuyor olma-
miz gerekiyor demek istiyorum. Isveren
firmanin proje yoOnetimini dogru kurmasi
cok onemli. Proje yOnetimi organizasyo-
nunda proje miidiirii ve onun altinda gerek
hukuk gerek satin alma gerek finansman
gerek hazineden olusacak bir ekip kurulma-
st gerekiyor. Burada s6zlesme yoneticisi
kavrami da ¢ok dnemli. Bizim yaptigimiz
projelerde sadece sdzlesme yoneticisi degil,
sozlesme ve talep yoneticisi ad1 altinda bir
pozisyonumuz oluyor. Sozlesme ve talep
yoneticisinin yatirnm tarafindaki yoneti-
ciyle de, miiteahhit tarafindaki yoneticiyle
de stirekli irtibati cok nemli. Dolayisiyla
basinda organizasyon semasini ne kadar iyi
kurgularsaniz problemlerin de o kadar rahat
coziilecegine inantyorum.
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Bilge Miiftiioglu:

Alex, there is a rumour here in Turkey, they
say that when a British project manager
executes a contract and a file is opened for
that contract, at the same time a second file
is opened for claim building. What do you
think? Is this true, and if it is true, do you
think it is efficient?

Alexander Hickey:

The short and honest answer is, in most
cases, yes. Actually, that’s not a bad thing.
It is right to recognise that even though
you have negotiated the contract, in any
major complex construction contract,
there are going to be changes and those
changes are probably going to be reflected
by entitlements under the contract if you
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read it and so it’s very good discipline at
the very outset to set up a claims file. Now
it shan’t be abused, there are rumours, I’'m
neither going to confirm nor deny them,
that a contractor who has been beaten down
on price to get the job is not going to make
so much profit, or any profit, but his way
of getting profit, getting something out of
the job is to make it up in claims as he goes
along. There is that practice, it would be
stupid not to recognise that. Going back
to what Batu was saying a minute ago; the
contract is referred to in the event of failure.
There is a school of thought that the contract
document only resorted to when there is
a failure. I think that culture needs to be
adjusted because the contractis actually your
friend; you’ve spent a long time negotiating
to price out risks, to allocate those risks.
You should have that contract and use it in
a responsible cooperative way to find your
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rights. You don’t have to have a divorce.
You can simply use the contract; don’t be
afraid to use it in a non-aggressive manner.
So there is a claim, you say “well, these are
my entitlements that I’ve got to tell you, I
think this is going to have an impact of what
we’ve agreed in terms of either the time or
the money to do it.” And if you get into the
culture, the behavioural approach of doing
that as a matter of course is you can say
“look, the contract says I’ve got to do this,
obviously let’s try and sort this out and see
if we can work the problem together.” That
way you avoid having disputes that become
arguments on “what my rights are under the
contract.” Nobody wants to stand on their
rights but you sometimes need to get into
culture of making and maintaining claims.
Because it’s like an early warning system,

it’s a way of recognising that there is an
issue that needs to be discussed. Nobody
ever solved their problems by locking it
away in a drawer. And too many contractors
that I came across in my experience have
locked away the contract in the drawer,
because they’ve got the goodwill, they
think “well, we can just keep the goodwill”
but of course when the goodwill evaporates,
they unlock the drawer for the contract and
find out that they have not complied with
the various provisions there “give some
warnings, give a notice, have a discussion,
have a risk register” and things like that. So
it’s a really good idea to be realistic about
the fact that there are going to be claims,
they do need to be talked about before they
become too much of a problem.
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Bilge Miiftiioglu:

So you say claim building even solves
problems before they arise.

Alexander Hickey:

Claims building at its worst is the secretive
approach of “we can claim for that” and then
not doing anything about it until you get to
very end of the project when the money
starts running out. The gap is getting wider
and wider. Of course if you don’t disclose
that through the course of the project, it’s
going to come as a great big surprise to the
employer or it may not be so much of a
surprise but he will be saying “why didn’t
you tell me all those months ago” and then
you have a big problem and it becomes
too big of a problem to resolve without
going down an arbitration or a court route.
People get really worried that they will be
too contractual and upset the employer. I
would think that employers would regard a
responsible contractor is being much more
easy to do deal with and honest if they say
“Look, there is a problem, let’s see if we
can work out a way to resolve it sooner
rather than later.”

Bilge Miiftiioglu:

Kostas Bey, what is your view on that? Do
you prefer sending claim letters to employer
companies? I know contractor companies
do send claim letters when there is a serious
problem but when there is no serious
problem and there is just some couple of
days of extension or some costs, what is
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your preference? Do you prefer sending
letters, or not to aggravate the employer and
increase tension and just keep silent?

Konstantinos Horinos:

It’s a matter of the relationship with the
employer and as a company we don’t
operate like that, sending claims and
recording claims from day zero. I think
Batu Bey can confirm that. So we leave
things until the end. If there is a very serious
and very important issue that can jeopardize
the project, then I think we should sit down
together and see how we handle this. But
the common practice is that there are so
many issues and so there are always claims,
from both sides, from the employer to
the contactor and from the contractor to
the employer. If you start sending claims
from day zero, at the end of the day what
you achieve is to damage the progress of
the project. I think it’s the same for the
employer as well. What we do is, yes we do
have so many issues, but we put them aside
for a moment until the end of the project. So
this is something different then what Alex
is suggesting. But at the end of the day we
sit down and we close the balance. This is a
common practice.

Bilge Miiftiioglu:

Different from English style I think.

Fikret Yenigiin:

Bizde uygulamalar Alex’in sOylediginden
biraz farkli oluyor. Bizim bir Ingiliz talep
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danismanimiz vardi, o bize {li¢ dort yaz1 yaz-
mamizi sOylitlyordu, biz ancak bir tanesini
yazip biraz daha temkinli davrantyorduk.
Adam bize “bu Akdeniz iilkesi insanlar1 bu
konuda ¢ok ¢ekingen davraniyor, ayip ola-
cak diye diisiiniiyor” diye ¢ok kiziyor, ¢cok
bastirtyordu. Cogunlukla hakli ama bizim
karsimizdaki adam da Akdeniz iilkesi insa-
ni. Ben yazi yazdim diye bana kiisen isve-
ren temsilcisi oldu. “Cok ayip ettin soyle-
mek varken niye yaziyorsun” gibilerinden.
Dolayisiyla bu dengeyi iyi tutturmak lazim
ama her haliikarda ben de katiliyorum, dur-
duk yerde siirekli taleplerle igvereni rahat-
siz etmemek lazim. Bir talep gonderirken,
bir yazi1 yazarken, altinin mutlaka dolu ol-
mast lazim. Tabii ki kars1 taraf alinacaksa
ona yapacak bir sey yok, biz kendi hakki-
miz1 savunmak durumundayiz ama bos ya-
zilarla kars1 tarafi da rahatsiz edip iligkileri
germemek lazim.

Bilge Miiftiioglu:

Batu Bey, igveren firma olarak hareket et-
tiginizde, talep yazilar1 geldiginde rahatiz
oluyor musunuz? Ciink{i hakikaten “igve-
renle iliskileri germemek i¢in yollanmama-
st gerekiyor” gibi bir yaklasim var.

Batu Aksoy:

Hayir. Isin tabiatinda bu var, ¢ok dogal bir
sey. Talep oldugu kadar kars1 talep de olabi-
lir. Bunlar belli bir noktaya geldigi zaman,
bunlarin not edilebilmesi ac¢isindan aslinda
karsilikli olarak gonderilmeleri daha bile
faydal1 olabilir.

Bilge Miiftiioglu:

Evet, Alex’in dedigi gibi ne olup ne bitti-
ginden zamaninda farkinda olmali.

Batu Aksoy:

Bunu bir suiistimal amaci olarak kullanma-
mak 1azim. Onemli seyler oldugu zaman
bunun yapilmasi dogal; ancak o noktaya
gelmeden Once Onemli bir iletisim olmus
olmali, ¢oziim yaratilamamis olmali ve
yazi bunun neticesi olarak iletiliyor olmali.
Onemli olanin, yazi geldikten sonraki sii-
re¢ oldugunu diistiniiyorum. Bizler yatirim
yaptigimiz zaman insaat siiresi iki yillik, ti¢
yillik uzun vadeli projeler yapiyoruz. Bu
sorunlarin bu vadede déonem donem ¢oziil-
mesi, ¢oziilmeye calisilmasi ¢ok Onemli.
Coziilurse ne ala, fakat ¢oziilemezse de ba-
zen anlagsamamak iizerine anlagmak ve isi
devam ettirmek, isin zamaninda bitmesini
temin etmek bence gercek profesyonellik.
Ben bir talep olmasini anormal kargilamam
ama bazi talepler yiiziinden projeyi durdur-
may1, geri ¢ekilmeyi her iki taraf i¢in de
cok zararli bir olay olarak goriiriim. Gergek
profesyonellik bence burada ortaya ¢ikiyor.
Bir proje her seye ragmen devam edebili-
yorsa, bir yiiklenici de bir igveren de gorev
ve yiukiimliiliklerini duyguya baglamadan
profesyonel bir sekilde yiiriitmeye devam
edip sorunlar1 kenara park edebiliyorsa
bence o zaman is de sonunda bir sekilde
baglanabilecektir.

Bilge Miiftiioglu:

Dogan Bey, talep yazilarinin genelde bir
olay olmasina ragmen igvereni rahatsiz et-
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memek i¢in yazildig1 konusuldu, ama sizce
tek sebep bu mu oluyor yoksa bunun bir se-
bebi de, gézlemleriniz dogrultusunda, yiik-
lenicinin sozlesmedeki haklarinin farkinda
olmamasi olabilir mi?

Dogan Yagiz:

Sirketimin pratiginden yola g¢ikarak buna
yanit verebilirim. Bizde mesela her projede
proje miidiiriine bagli bir sézlesme yonetici-
st vardir. Yalniz bizde Batu Beylerden farkli
olarak bu sahis sdzlesme ve talep yonetici-
si degildir. Sozlesme yoneticileri genelde
sozlesme tecriibesine sahip miithendislerden
olusur. Isin talep kismimi1 hukukgulara bira-
kiriz. Proje miidiiriine baglh sdzlesme yone-
ticisi ayni zamanda sirketin proje miidiiriine
de bagli ¢alisir. Dolayisiyla, eger kurumsal
prosediirlerimizde agiklanan kritik bir du-
rum varsa, sorumluluk dogurabilecek hal-
ler, 6demeye iliskin meseleler, tahkim gibi,
bu konular mutlaka hukukg¢uya danisilarak
yuritiliiyor. Bu noktada giinliik uygula-
mada hukukgularin mutlaka rolii oluyor.
Santiyede giinliik yazismalar1 kastetmiyo-
rum elbette ama bir talepte bulunulacak-
sa, bu talep iletilene kadar bir siire¢ takip
ediliyor genelde. Once yazigsmalar basliyor
“sen bana su tarihte bir para ddeyecektin,
0demedin, ne oldu” veya “topragin durumu
sOyle demistin ama tersi ¢ikti, haklarimizi
sakli tutarak ne yapacagiz, bize yol goste-
rin” gibi. Bu yazigmalar birikiyor; bunlara
zannediyorum Amerikalilar Pearl Harbour
dosyasi diyorlar ve ileride bir talebe donii-
sebiliyor. Her saniye bir talep iletmek yerine
bunu 6nceden yazigsmalarla bildiriyorsunuz,
tabi benim bu sdyledigim s6zlesmede belir-
li bir siire igerisinde itirazlarimiz1 taleplere
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doniistiirme miikellefiyetiniz olmadig: hal-
lerde gecerli. Ben de ayni fikirdeyim ama;
talepleri agiza sakiz etmek hos degil ama
sirf igvereni lizmeyeyim diye, sirf bana do-
kunmasin endisesi ile de hakkiniz olan bir
seyden imtina etmek basiretli bir davranig
olmasa gerek.

Alexander Hickey:

In respect of whether it irritates the employer
and whether it is a good thing, I think one
thing is absolutely clear: sending aggressive
lots of letters will break the goodwill
relationship. Notifying somebody quite
early on is only the starting point. What I
would stress as a good habit for contractors
particularly who are going to have claims is
not just to think “well, I’ve given the notice,
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that’s the end of it” but keep the records
so that a claim can be established later on.
Otherwise people will say “it’s all very
well but why is it suddenly three million
dollars for this thing, why didn’t you come
and tell me this before?” It’s a good habit
for the managers on the ground to have an
understanding of the project and to keep an
eye on it to make sure that if there are claims,
it’s not just a notice; that good records are
being kept. Otherwise it’s just a waste of
time to write letters to the employer and say
“give me some money” all the time. Records
are the key thing; people and records.

Bilge Miiftiioglu:

Kostas Bey, what are the problems you’ve
faced in Turkey as a foreign contractor? You

are involved with subcontractor relations
and suppliers; what are the main reasons for
problems? Cultural differences, emotions,
Turkish style of business planning or any
other reasons?

Konstantinos Horinos:

I don’t think there is cultural difference
between Turkey and Greece; I believe you
can confirm that after cooperating with
us for two years. We face problems with
subcontractors and suppliers, and I think it
is a matter of a lack of trust. We come from
Greece, and because we are foreigners and
have no previous record in the country,
they are a bit reluctant, thinking “is this
company going to pay us, are they going to
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keep their promises” and contractual issues.
For example, we had many suppliers that
wouldn’t even send the materials unless
they were paid in full, not only 100% of
the amount, but the VAT (value added tax)
as well. Without having an invoice in their
hands, they wouldn’tdeliver. Recently we’ve
faced this issue with subcontractors we’ve
worked in the past. We had to live with that.
We also had some issues with subcontractors;
maybe there was miscommunication, and
sometimes we expect more from their side.
This is not a matter of cultural differences;
it’s a matter of places in which you operate.
In Greece we are facing the same problems,
so it is something common in this kind of
business. But other than that, we have a
successful business in Turkey and there are
companies with high expertise with which
we cooperate.

Bilge Miiftiioglu:

Fikret Bey, hep isveren yiiklenici iliskisini
konustuk, bir de yiiklenici alt ytiklenici ilis-
kisi var. Yiiklenici firma igverenle olan s6z-
lesmesindeki hiikiimleri asagiya yansitmak
suretiyle genellikle alt yliklenici sdzlesme-
lerini yapiyor ve alt yiiklenici s6zlesmele-
rinde, bizim tecriibelerimize ve gozlemle-
rimize gore, en ¢ok kabul sirasinda sorun
yasaniyor. Yiiklenicinin birden fazla alt
yiiklenicisi olabiliyor, digerleri kabule ha-
zir degilken bagka bir alt yiiklenici kabule
hazir hale geldiginde onun kabulii yapilmak
istenmiyor, o zaman da alt yiiklenici sikin-
tiya ugrayabiliyor. Bu sorunu yasadiniz mi,
¢Oziimii ne olabilir veya yasadiginiz drnek-
lerden alt yiiklenicilerle olan iligkilerde so-
run olarak ortaya ¢ikabilen neler var?
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Fikret Yenigiin:

Izin verirseniz bunu sadece kabul &zelin-
de degil de, yiiklenici-alt yiiklenici ve is-
veren-yliklenici genelinde degerlendirmek
isterim. Yiiz binlerce miiteahhit firmadan
bahsettik, adil davranmayip da kendisine
firsat saglamak i¢in alt yiiklenicisine yanlis
uygulamalar yapan firmalar mutlaka var-
dir. Onlar i¢in konugamiyorum, ben sadece
bu isi hakkiyla yapmaya calisan firmalar
icin konusabilirim. Bir kere alt yiiklenici-
lik Tiirkiye’de sadece ticari gozle bakilan
bir konu degil. Bat1 iilkelerinde bir firma
kendisinden daha kiiciik ¢apta bir firmaya
uzmanligina gore, ticari sartlarin uygunlu-
guna gore alt yiiklenicilik yapabiliyor ama
Tiirkiye’de bu biraz da prestij konusu. Do-
layisiyla belirli bir yere gelmis, belirli gligte
firmalarin ¢ogu alt yiiklenici olmay1 kabul
etmiyorlar. Boyle olunca alt yiiklenicilik
daha cok nispeten finansal giicii olmayan
ya da kredibilitesi daha diisiik olan firma-
lar tarafindan yapiliyor. Boyle olunca da
ana yliklenicinin elinde teminat mektuplari
gibi kendisini garanti altina alabilecegi ens-
trimanlar ¢ok bulunmuyor. Alt yiiklenici
de isi yiirlitemeyecegini anladiginda veya
zarar edecegini anladiginda ismini lekele-
me kaygist olmadan isi birakip gidebiliyor.
Ana yiiklenici ile igveren arasindaki iligki o
anlamda daha katidir; dogrusu da odur, ¢iin-
kii firma bir kere s6zlesmenin altina imza
atmissa artik o isi yapmak zorunda. Birgok
firma zarar da etse, zor duruma da gelse
yillarca ugrasip olusturdugu bir ismi lekele-
memek i¢in projeyi bitirmeyi hedef aliyor.
Isverenin de elinde her zaman isin dogru
yapilmasi i¢in teminat mektuplari, nakit ke-
sintiler, garanti mektuplar1 gibi enstriiman-
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lar oluyor. Dolayisiyla isveren tarafindan
ana yiiklenici uygulanan sartlarin aynisi
Tirkiye standartlarinda alt yiikleniciye ayni
katilikta uygulanamiyor.

Bilge Miiftiioglu:

Kostas Bey, what do you think about cont-
ractor — subcontractor relations, provisional
acceptance or problems between the cont-
ractor and the subcontractor?

Konstantinos Horinos:

This can sometimes be a very serious
issue. Because the contractor is right in the
middle; the employer is expecting the final
acceptance for the project, but there may be
some items that haven’t yet been completed
or closed. And the subcontractor believes
that it has completed the work, so it leaves
the work, and later comes back to say “this is
the final acceptance for the work, we expect
full payment” or whatever other contractual
obligations that they think we owe them.
The best way to handle this, I believe, is
through contractual mechanisms, by saying
that “yes, I’ll accept your work for now, but
I too have a contract with the employer who
will judge if there is something missing
or not.” We also have some issues with
the employers, for example if we have
constructed a power plant for the employer;
if the power plant generates electricity, then
it should be accepted. Of course there are
contractual mechanisms to regulate what
follows, if there are some items left as open,
there is a punch list to complete, but since

the power plant is producing electricity
and the employer is benefiting from it, the
project is supposed to be deemed accepted.
Then we’ll go ahead and issue security until
we finish all remaining items so that the
employer also feels happy without having
any concerns about us leaving the project
now and not fulfilling all of our contractual
obligations.

Bilge Miiftiioglu:

Murat Bey size son soruyu yoneltmek isti-
yorum. Dogan Bey ile, Batu Bey ile iizerin-
de tartistik, s6zlesme yoneticisi, proje yo-
neticisi, hukukcular farkli basliklar altinda
konusuldular. Sizce bir proje yoneticisinin
gorevi nedir, hukukgular ve s6zlesme yone-
ticileri ile isbirligi nasil saglanir, nasil ol-
mas1 gerekir?

Murat Ozgiil:

Aslinda Dogan Bey kendi sirketinden ¢ok
giizel tarif etti. Bence, proje yoneticisi ola-
cak kisinin, miizakere, teklif verme asama-
sindan itibaren projenin i¢inde olmasi, st
yonetim ile ¢alismasi ve biitiin resimden
sorumlu olmas1 lazim. En biiyiik problem
bu bahsettigimiz pozisyonlar arasindaki ile-
tisimsizlikten ¢ikiyor, arada atlanan seyler
oluyor. Yonetici basindan, miizakereden
beri sdzlesmenin i¢inde oldugu zaman bii-
tiin sozlesmeyi sahipleniyor. Sozlesmeyi
bir kenara koyup sorun ¢iktiginda kitap gibi
tekrar agmuiyor; projeyi sozlesmeyle birlik-
te yasiyor. Proje yoneticisinin hem teknik,
hem hukuksal, hem de s6zlesmesel konu-
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lara hakim olmasi, etrafinda finansal bir
yardim isteyecegi zaman finansgisi, hukuk
yardimi istedigi zaman hukukc¢usu, Batu
Bey’in dedigi gibi satin alimcisi, teknik
tarafi bilen birileri, derin tecriibeli bir ekip
olmasi1 lazim. Ancak sorumlulugun bir kisi
tarafindan istlenilip biiyiik resmin bir kisi
tarafindan idare edilmesi ¢ok 6nemli. S6z-
lesme yoneticisinin de teklif asamasindan
itibaren her asamada isin i¢inde olmas1 ge-
rekiyor.

Bilge Miiftiioglu:

Teklifin hazirlanmasinda, miizakeresinde. ..
Sizle konusurken kullandigimiz bir tabir
var, bir orkestra sefi gibi demistiniz.

Murat Ozgiil:

Dogrudur, aynen dyle.

Bilge Miiftiioglu:

Bizim toparladigimiz ana basliklar bunlar,
degerli dinleyicilerimize s6z vermek iste-
rim. Sormak istediginiz konular olmasi ha-
linde, sorularinizi konuklarimiza yoneltebi-
lirsiniz.

Unal Solay (Selex):

Fikret Bey’e bir soru sormak istiyorum. In-
saat sektoriinde ana yiiklenicilerin idareye
olan taahhiitlerinin daha azin alt yiiklenici-
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lere yansittigindan bahsetti. Bu insaat sek-
torl icin dogrudur mutlaka, ama elektronik
sektoriinde durum tam tersi. Ana yiiklenici,
idareye verdigi taahhiitlerin cok daha fazla-
st alt yiikleniciye yiikliiyor. Bu sizce in-
saat sektortii ile elektronik sektoriindeki kar
marjlarinin farkli olmasindan mi kaynakla-
niyor?

Fikret Yenigiin:

Elektronik sektoriindeki kar marjlarini bil-
miyorum. Insaata iliskin olarak, gercekten
cok kiigiik marjlar var. Az 6nce Bilge Ha-
nim firmalar nasil kar ediyor dedi ama bu,
su anda var olan firmalara dayali bir goz-
lem. Eskiden miiteahhit ilk avansini alir al-
maz gidip kendisine Mercedes alirmus, lize-
rine takim elbise ¢ekermis, o yiizden herkes
miiteahhitligi ¢ok cazip bir is olarak gorir-
miis, ama su anda ¢ok kiiclik marjlar var.
Montanlar biiyiik oldugu i¢in bu para kaza-
niliyorsa, yiizde olarak kii¢iik de olsa para
kazanilabilir. Ben yine de alt yiiklenicilerin
finansal kapasite ve kredibiliteleri limitli ol-
dugu icin igverenden ana ylikleniciye gelen
sartlar1 alt ylikleniciye kabul ettirmenin, ka-
bul ettirilebilse bile uygulamanin ¢ok kolay
olmadigini diisiinliyorum.

Murat Sungur Bursa:

iki tane farkli goriinen ama kendi iginde
iligkili soru yoneltmek istiyorum. Soru-
mun direk bir muhatab1 yok. Birinci sorum;
kamu ihalelerinde isveren ve 6zel sektor
acisindan bakildiginda sozlesme miizake-
resi yapilabiliyor mu gercekten? Ben eski

bir kamu goérevlisi olarak sdyliiyorum, dev-
let ihale tamamlandiktan sonra sdzlesmeyi
miizakere etmek istemez ¢iinkii bu ihaleye
fesat karistirildigr iddiasinin birinci adimi-
dir. Ikinci sorum; biitiin bunlara karsilik
ozellikle uzun zamandir bir tiirlii kamu iha-
lelerinde yeterince agirlik bulmayan FIDIC
sartnamelerinin kullanilmasinin ihtilaflarin
azalmasinda etkin bir rolii oldugu diisiinii-
liiyor mu? Tesekkiir ediyorum.

Konstantinos Horinos:

In Greece, for example, you have the
capability to negotiate public contracts. I
think it is a matter of culture, this is similar
in Iraq as well. In Algeria, for example,
it is “take it or leave it.” So, yes, in some
places like Greece and Iraq, you have the
capability to negotiate public contracts.

Dogan Yagiz:

Miisaadenizle ilk sorunuza cevap vermek
istiyorum. Biylk o6lcekli sozlesmelerde,
muhatabiniz devlet oldugunda, oOzellikle
ihale siirecinde, sapmalar (“deviations™)
olarak isimlendirdigimiz bir listemiz oluyor.
Sozlesmeden hangi konularda sapmak iste-
digimizi, hangi konularda goriiste bulundu-
gumuzu, buna eger sartnamede cevaz veril-
misse, bir liste halinde bildiriyoruz. Boyle
bir durumda sizin sdylediginiz risk de orta-
dan kalkiyor tabii, biz, sarth olarak, belirli
hususlar1 miizakere edebileceksek teklif ve-
riyoruz. Masaya oturdugumuz anda zaten o
kap1 otomatik olarak acilmis oluyor. Bunun
disinda ama haklisiniz, 6yle bir soru da akla
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gelebilir. “Virgiiliine dokunmayacaksin, ol-
dugu gibi kabul edeceksin” cinsinden bir
sOzlesme ile karsi karsiya iseniz, Tiirkiye’de
miifettigler her seye muktedir olduklarin-
dan, degisiklikleri de pekala ihaleye fesat
karigmasi gibi degerlendirebilirler.

Murat Ozgiil:

Ben de bir ekleme yapmak istiyorum. Bun-
dan Onceki isimde ¢ok fazla kamu sozles-
mesine girip teklif verdim. Sapma istekleri-
ne cevaplar devlet tarafindan herkese ortak
veriliyor. Kabul edilenler, edilmeyenler be-
lirtiliyor. Dolayisiyla bir s6zlesme degistiri-
liyorsa, teklif verilmeden, sorular sirasinda
degistiriliyor. O anda s6zlesme donduruldu-
gunda herkes icin esit sartlar saglaniyor. O

dergisi

asamadan sonra bir seyi miizakere etmeniz
miimkiin degil, ancak teklif verip verme-
mek sizin elinizde. Zaten sapma istekleri-
nizi sunmus oluyorsunuz, sizin gibi onlarca
firma da sunmus oluyor, bunlarin tamami
dogru idare edilen bir kamu s6zlesmesinde
toplanip degerlendiriliyor, liste geri dondii-
glinde bunlarin i¢inden kabul edilenler her-
kesle ayn1 anda yayinlaniyor. S6zlesmenin
revize edilmis hali de yayimlaniyor. Dolayi-
styla herkes esit sartlarda, ayn1 sozlesmeye
teklif veriyor.

Bilge Miiftiioglu:

Ikinci soru FIDIC sozlesmeleri ile ilgiliy-
di. Genel sartlar i¢inde FIDIC sézlesmeleri
kullanilirsa bu sorunlar1 engelleyebilir mi?
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Dogan Yagiz:

Tecriibe sahibiyim bu konuda, FIDIC tam
tersine sorunlari artirtyor. O kadar tek tarafli
bir s6zlesme ki, genel hiikiimleri yetmiyor-
mus gibi 6zel hiikiimleri de igveren lehine
yontuluyor, miiteahhit kiskivrak baglanip,
ister istemez kendisine iyi olmasa bile ya-
pay olarak belirli talepler yaratip kurtulma-
ya c¢alistyor. Sahsi kanaatim FIDIC’in ¢ok
kotii bir sozlesme oldugu, dengeli olmadigi
yoniinde.

Bilge Miiftiioglu:

Alex, what’s your view?

Alexander Hickey:

I’m holding my counsel on that. We have a
procurement difficulty which does, I think,

inform some of the negotiations as well. We
have a private finance initiative approach
with publicly funded money. I remember
doing one case where there was a contract
that was let on a particular basis, on the
assumption the contractor would build two
waste incinerators, but of course, it was all
subject to getting planning permission and
the planning permission situation in England
is a very complicated one, particularly when
lots of people say “I don’t want it in my
backyard.” Particularly when they include
judges, lawyers and generally irritating
people like politicians. They didn’t get
planning, and there was an express good faith
clause, which is very unusual for English
lawyers to have to grapple with. Because
we couldn’t get planning permission, the
project, as it was procured, was no longer
viable. There was a clause in the contract
which said that “the parties should come
together and agree on something different.”
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That caused nightmares for everybody
because of the big elephant in the room
— what about the procurement problem?
There are mechanisms to deal with that,
one of them is saying “we’ll have a freeze
on the time where you can negotiate.” It is
a good idea when you are starting tenders
to give everybody the opportunity to put in
a compliant bid, which is easy when it is
a turnkey and you are designing it, and to
allow them to propose anything else that
might be an alternative to it. That could
be a way of dealing with it. Another way
of potentially dealing with it is limiting the
amount of change to a certain percentage
of the contract price. I won’t hold my hand
up and promise that those will solve the
procurement issue, because it is a far more
complicated issue and there are people with
more experience in procurement law than
I am, but that is a particular problem in
negotiating with public authorities.

Kerem Tanboga (Yapi1 Kurumsal):

My question is for Alex. We are dealing
with time based project management
consultancy services. What we have faced
and we all know that one part of the claim
is related to time. We’ve been called for
delay analysis for the project both from
the contractor’s and the employer’s side.
What we’ve come up as a third party while
negotiating the delay and what the parties
were requesting from each other came out
to be much quicker as both parties knew
us and had previous experience with us.
That was because ultimately the aim was
to complete the project, whoever the other

party was. Now we are involved in a project
on its first stage while determining the base
line schedule and we are again negotiating
between the parties. Do you have such a
practice in England?

Alexander Hickey:

Time is one of the big problems that we
face back in my country, with delay claims
getting out of control and the parties having
different perceptions about what caused it.
think what you are saying is that if you have
a consultant who is on tap to help sort that
position out between the parties, that is a
good thing. My thought; the administrator,
the person who is certifying some of our
contracts would be that person. Of course,
he may not be properly qualified; he might
need to call an expert to do that. That’s a
very constructive and sensible suggestion
if I may say so. Other parties might say
“hang on a minute, there is going to be
a programme at the beginning and the
contractor has to have the suitable trained
people to keep a handle on progress, to
produce updated progress reports to show
where they are and where they projecting
to be.” One of the things that often get
overlooked is producing that, there are all
those arguments about the programme and
the progress report. There is definitely room
within contractors to get that sort of level
of expertise to help them do it, because
when they don’t, you are going to have a
big dispute in the end of it all. It is a good
suggestion, the problem is, are the parties
going to pay for it?
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Kerem Tanboga:

So you don’t have a practice like that?

Alexander Hickey:

People do get some of the well-known
delay analysis consultants to help them,
but normally, they only do so when there
is a problem. If they were proactive and did
it beforehand, they might have avoided it.
The one thing about delay is that I can tell
you that judges and arbitrators hate them.
They hate delay claims because they are
very difficult to get a handle on and often
there is too much emphasis if I may say so.
I hope you don’t get upset by me saying that
in having all the pretty Gantt charts and all
those sort of things without seeing the logic
links, some courts repeatedly said that it’s
just a factual analysis. It’s a good dose of
common sense; keep your records, use your

records to establish what the progress is and
what it should be, rather than necessarily
prettifying it with lots of delay reports and
window slide analyses. In general however,
yes, it’s good to be proactive and do it as
you are going along.

Bilge Miiftiioglu:

Panelin basinda da vurguladigimiz gibi,
amacimiz altyapr ve ingaat sdzlesmelerin-
de isveren ve yiiklenicilerin farkli bakis
acilarini bir araya getirmekti. Tiirkiye’de
bazi konularin artik tartigilmaya baslan-
mas1 gerektigi disiincesindeydik. Burada
bu konulara hemen ¢6ziim bulabilmek gibi
bir amacimiz olamaz ama vizyon yenileme
siirecine bir adim atilmasinmi ve tartigmala-
11 baslatan tetigi ¢ekebilmeyi basarabilmis
olmay1 diliyorum. Tiim panelistlerimize ve
siz degerli katilimcilarimiza tesekkiir ede-
riz.




